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WHAT THE ADA AMENDMENTS AND
HIGHER EDUCATION ACTS MEAN FOR
LAW SCHOOLS
BEGIN TRANSCRIPT
DAVID JAFFE: Good morning.
My name is David Jaffe. I'm Associate Dean for Student Affairs at the
Washington College of Law, your host today, and probably one of the
happiest individuals this morning for a couple of reasons. One, I have
probably the easiest task of the day, which is to provide some brief remarks
and then get out of the way and let the experts and the folks who are here
take over; but secondly, I am lucky enough to be amid the individuals who
are here. Really, they are what I would call an overlapping group of
individuals: those who are developing and supporting issues involving
disabilities and, particularly, with respect to the conference today, law
students with disabilities; and then those of us who are providing the front
line of services to law students with disabilities.
Most of you know this is our third conference in six years. It's been a
biannual conference in this regard. We think, at least up to this year, we
were the only law school having a national conference. We've seen some
competition - which we're really happy about, actually - and our goal
would be if this continues that we actually could take this show on the
road; maybe not necessarily hosting it here but moving it around regionally
so our colleagues from California, many of whom are here today, don't
have to travel so far and we can continue the support and the information
and all that we have.
You see that we have sign language interpretation. I wanted to ask, at
this time, if anyone needs services today, sign language interpretation? OK,
thank you.
We are expecting a slightly fuller group - probably have about eighty,
eighty-five individuals by the time we get full. I'm sure some folks are still
arriving as we get started.
So a couple of housekeeping notes - I certainly want to just quickly
thank a number of individuals. The individuals who you won't see, who are
14 JOURNAL OF GENDER, SOCIAL POLICY & THE LAW [Vol. 18:1
really behind the scenes, are folks in special events who allow us to put on
conferences and the many Founders' Celebration events that this law
school hosts over the course of the spring semester, are really taking care of
all of our needs today. If you do have any issues that come up, please let
me or one of the special events individuals know and they'd be happy to
assist you.
Adeen Postar, who is not yet here but is our Deputy Director of the
Pence Law Library, was kind enough to put together the bibliography that
many of you have accessed already - if you haven't, it is at the registration
desk - and it's just a collection of scholarship that has been done over the
years, including those of our panelists today, on the issue of assisting law
students with disabilities. So please access that. There is also a handy list of
biographies of our speakers for today that is there. So we thank Adeen for
her work in that regard.
I do want to extend a thanks both to the moderators of each of the panels,
who spent time assembling the panels and working with them so that we
can bring to you the information that we're going to today and, of course,
the speakers who are here. And I'd also like to recognize Akin Gump
Strauss Hauer & Feld LLP for their kindness in providing financial support
for the conference to be held today.
Our goal, as it has been for the last two conferences, and I know will
continue, is to ensure that anyone and everyone who is here leaves with at
least, at a minimum, a nugget of substantive information regarding the
provision of assistance to law students with disabilities that they didn't
have when they arrived. And to that end, I pledge a guarantee to you: if you
don't leave with that type of information, you do not have to come to the
conference in 2011. OK? So we'll make that offer to you. We don't allow
the return of the registration fees but we don't think we'll have that
problem at the end of the day.
So all of that being said, I'm thrilled that we're going to start roughly on
time and I'm happy to turn over, for the beginning of the conference, the
first panel, to Alex Long. And thank you again, all, for being here.
ALEX LONG: Thank you.
(Applause)
ALEX LONG: Good morning and welcome.
Thanks to the conference organizers for putting this fantastic conference
together. It looks to be a really good event.
Our panel is entitled "What the ADA Amendments and Higher
Education Acts Mean for Law Schools." I think it's safe to say that the
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short answer to the question of what do these acts mean for law school is a
lot, at least with respect to the Americans with Disabilities Act.
On September 25th, 2008, President George W. Bush signed into law the
ADA Amendments Act of 2008 ("ADAAA").1 When the original
Americans with Disabilities Act ("ADA") 2 was first signed into law in
1990 by President Bush's father, the disability rights community rejoiced.
In keeping with the Act's goals of assuring equality of opportunity and full
participation by individuals with disabilities, employers, states and local
governments, private businesses, schools, and other entities would now be
required to make reasonable modifications to their facilities, policies, and
procedures. This was a landmark piece of legislation that was supposed to
open doors that had been closed for far too long to many individuals.
That was the plan. The reality, as most everyone here probably knows,
has been quite different. As a result of a number of restrictive court rulings,
many individuals with fairly serious impairments were not even able to get
their feet in that door. Courts adopted a series of restrictive interpretations
that created a highly demanding standard for having qualified as having a
disability, thereby effectively short-circuiting any analysis, in many cases,
as to whether a school or other covered entity had an obligation to modify
its standard operating procedure to accommodate an individual.
For the past ten years or so, the sense of optimism that initially
accompanied the passage of the ADA was replaced with a decided sense of
pessimism. There were those - and I confess to being one of these - who
thought that the odds on changing the Americans with Disabilities Act were
slim to none. And then, out of the blue, came the Americans with
Disabilities Amendment Act of 2008, or at least seemingly out of the blue.
With the ADA Amendments Act, Congress passed and the President signed
legislation that made sweeping changes to existing law. The primary
changes involve a redefinition of the ADA's definition of disability.
At roughly the same time, there are new changes to the Higher Education
Act. 3 In truth, these changes were likely to have less impact on the day-to-
day operation of law schools than are the changes to the ADA. At the same
time, change is most certainly in the air right now and our panelists are here
to talk about what some of those changes might mean.
Our first speaker will be Peggy Mastroianni, Associate Legal Counsel of
the Equal Employment Opportunity Commission ("EEOC"). She is
responsible for developing commission guidance under the Americans with
1. ADA Amendments Act of 2008, Pub. L. No. 110-35, 122 Stat. 3553 (2008)
(codified in scattered sections of 42 U.S.C. and 29 U.S.C.).
2. Americans with Disabilities Act, Pub. L. No. 101-336, 104 Stat. 327 (1990)
(prior to 2008 amendment) (codified in scattered sections of 42 U.S.C.).
3. Higher Education Opportunity Act, Pub. L. No. 110-315, 122 Stat. 3078 (2008)
(codified in scattered sections of 15 U.S.C., 20 U.S.C., 25 U.S.C., and 42 U.S.C.).
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Disabilities Act, and since Congress specifically envisioned the EEOC
revising portions of the definition of disability, she is particularly well-
suited to discuss what the ADA Amendments Act is all about.
Mike Shuttic has worked in the field of disability rights for nearly twenty
years and is currently President of the Association on Higher Education and
Disability. Andrew Imparato is President and Chief Executive Officer of
the American Association of People with Disabilities. He was involved in
the passage of the ADAAA and testified before the House Education and
Labor Committee in support of the bill. Those two gentlemen will be well-
positioned to talk about what the changes to the ADA Amendments Act
will mean for law schools.
And then, finally, Erica Moeser is here to talk about how the new
amendments might impact a law student's transition from being a law
student to being a practicing member of the bar. Ms. Moeser is President of
the National Conference of Bar Examiners and, as all the law students here
are certainly aware, those are the good folks that bring you the bar exam.
(Chuckles)
ALEX LONG: We'll try to save a little bit of time at the end for
audience questions. My primary job as moderator, as I see it, is to keep
time with ruthless efficiency. We're supposed to be done by 10:00 a.m. but
we'll try to leave a little bit of time at the end for some audience questions
if we have it.
So our first speaker, Ms. Peggy Mastroianni.
PEGGY MASTROIANNI: I'm glad to be here. I'm going to try to take
just ten minutes outlining the major provisions of the ADA Amendments
Act.
Let me start by saying that the ADA Amendments Act does not - in our
view - change the ADA so much as it restores its original intent. And by
clarifying that ADA coverage is broad, the ADA Amendments Act enables
all of us to focus on the questions which I think we always thought were
the important questions. Is the law student or the lawyer qualified? Will
reasonable accommodation enable that person to be an effective law
student and to do the essential functions of a job as an attorney? Does the
person pose a direct threat? Did the employer or the bar examiner or the
law school discriminate against that person? These are the essential
questions and I really think we're back to basics now and it's wonderful to
start really paying attention to these few cases that get to the merits and
realize that this is the area we're going to be in because we're going to
move very quickly through these coverage issues now. Our investigators at
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EEOC are going to be spending less time on them and certainly the courts
will be spending less time on who is or is not covered under the Act as
well.
Let me start with the definition of disability. As Alex said, there was a
very narrow construction of the definition - an impairment that
substantially limits a major life activity. A very narrow construction of that
definition was also given by the federal courts. There were terrible
decisions in which people with breast cancer, mental retardation, epilepsy,
diabetes, depression were all held not to be covered under the ADA. And of
course, there was the Sutton decision.4 In the Sutton decision, the Supreme
Court told us to assess the question of whether someone has a disability by
looking at people with their mitigating measures. 5 And secondly - and I
think this is the part of Sutton that, in some ways, is equally disturbing - it
gave us a very convoluted kind of description 6 of what you have to prove to
show that someone is "regarded as" disabled.
Toyota7 piled on by saying that the definition of disability - that
"substantially limited" - is a "demanding" standard and that "substantial
limitation" means "severely restricts." EEOC, my agency, was at fault as
well in its regulations, saying that "substantially limited" means
"significantly restricted." And we are, by the way, in the process of writing
our regulations right now, and that means that I can't really say much of
anything about that until the Notice of Proposed Rulemaking is issued. But
I think one thing we absolutely know is that the EEOC is going to be
deleting "significantly restricted" in its new regulations. So that's one thing
I can certainly share.
The purpose of the ADA Amendments Act is obviously to reject all of
these narrow definitions, so let's look at disability under the Amendments
Act.
First, we know that it's to be construed broadly; secondly, that mitigating
measures are not supposed to be considered. Here is the rejection of Sutton
with a narrow exception for ordinary, corrective eyeglasses and lenses. The
law also clearly says that an impairment can be a disability even though it's
episodic or in remission. And the bottom line, when you put these things
together - and we haven't even gotten to the expansion of major life
4. Sutton v. United Airlines, Inc., 527 U.S. 471 (1999), superseded by statute,
ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat. 3553 (2008).
5. Id. at 482 (holding that when assessing whether a person is substantially limited
in a major life activity, people with disabilities should not be evaluated in their
"hypothetical uncorrected state[s]" but that mitigating measures and their effects must
be considered).
6. Id. at 491-94.
7. Toyota Motor Mfg., Kentucky, Inc. v. Williams, 534 U.S. 184, 197 (2002),
superseded by statute, ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat.
3553 (2008).
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activities - but if you just put together what I've just discussed, you see that
there are many new avenues for coverage. For example, someone with
epilepsy, you would now look at the person without his medication and,
because of the episodic language, the only issue would be whether that
person is substantially limited during a seizure and it doesn't matter if there
are very few seizures.
Similarly, with diabetes, you would look at the person without insulin
and medication. Actually, I went to one of the hearings; it was the House
Committee on Education and Labor - and Andy, I can't remember if you
were testifying there - it was the one with McClure. 8 And McClure was an
electrician who had been rejected by General Motors. He had a rare form of
muscular dystrophy which affected his neck and his head. He had been an
electrician for twenty years and he got a job offer from GM. When he
arrived in Texas - he had been living in Georgia - and GM saw what his
condition was, they withdrew the job offer. He sued. It was one of a million
cases like this. He sued and he lost. 9 I think the decision came down in
2003 and General Motors argued that he had taught himself how to deal
with his condition - how to function at a very high level, actually - and
therefore, he did not have a disability. The court went along with that.
10
Here you have this strapping guy, with this very serious condition,
testifying before the House, and it's no surprise at all that compensating
behaviors are listed as one of those mitigating measures that you don't
consider under this law.
Moving on to major life activities - there's a significant expansion of
what constitutes major life activities here and I think this is very, very
important. First of all, the original list - which had things like walking and
seeing and hearing - has been expanded. Of course, it's a non-exhaustive
list but it still matters. Now eating, sleeping, reading, concentrating,
thinking are all included.'1 These are all new additions to the non-
exhaustive list of major life activities in the law. Now some courts accepted
these and some did not. EEOC and the Department of Justice had argued
for these major life activities in litigation and in policy and we are very,
very glad to see them there.
8. H.R. 3195, The ADA Restoration Act of 2007: Hearing on H.R. 3195 Before the
H. Comm. on Educ. & Labor, 110th Cong. 17 (2008) (statement of Carey McClure, an
electrician with facioscapulohumeral muscular dystrophy, who was the plaintiff in an
ADA lawsuit against General Motors).
9. McClure v. General Motors Corp., 2003 WL 21766539, at *1 (5th Cir. June 30,
2003).
10. Id. at *3 (affirming the district court's grant of summary judgment because
McClure did not produce the substantial evidence required to prove the extent of his
limitations due to his condition).
11. Americans with Disabilities Act, 42 U.S.C. § 12102(2)(A) (2006 & Supp.
2008).
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There's also a new category of major life activities which significantly
expands coverage and that is major bodily functions. 12 Here we're talking
about bodily functions as opposed to things that you do. And some
examples are: the immune system - and clearly, people with HIV get
coverage here; normal cell growth - this applies, obviously, to cancer
among other things; bladder function; kidney disease; endocrine function;
diabetes. The bottom line now is that there are multiple ways of getting
coverage and, actually, let me go back to epilepsy to show yet another way.
We have cases under what I will now call the old ADA or the wrong
ADA or the misinterpreted ADA - whatever we want to call it - where
people with epilepsy who had only a few seizures a year and were using
medication found it enormously difficult to get coverage, say, as
substantially limited in caring for themselves. In turn, many of them went
down the tortured path of trying to get coverage as substantially limited in
working. Someone like this now can very easily get coverage due to being
substantially limited in the major bodily activity of neurological function.
They would also get coverage because without their medication, they.
would be substantially limited in caring for themselves, in addition to
getting coverage because epilepsy is an episodic condition, The point is
that even if you only have two seizures a year, if you are unable to care for
yourself - to see, to hear - while you're having those seizures, that is now
enough.
"Regarded as" - that is the third prong, you know the first is "current
disability," then "record of," and then "regarded as.' 3 "Regarded as" is a
little different here. Well, let me put it this way. The first prong -
"substantially limited in a major life activity" - has a much broader
interpretation now. That's why it's different. But with respect to "regarded
as," the whole definition has completely changed. Under the ADA, as it
was interpreted, a lot of people went to "regarded as" because it was so
hard to get coverage under prong one, "current disability." Complications
would always ensue for these people. So there are countless "regarded as"
cases where it's summary judgment, the person doesn't have a disability,
and the questions the courts were dealing with were, did the employer or
the law school or whoever the defendant was regard you as substantially
limited and, if you were substantially limited in working, what kind of
evidence did you have? Did you have enough evidence? Was it
quantitative enough? We had cases at EEOC where we lost because we
didn't have enough demographic evidence to show exactly how many jobs
in that particular location an employer would have regarded the person as
being substantially limited in. So you see, this is incredibly tortured and I
12. Id. at §12102(2)(B).
13. Id. at §12102(1)(A)-(C).
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think that certainly Sutton14 exemplifies the analysis of "regarded as."
That is over. That is a thing of the past. "Regarded as" is real simple
now. You are "regarded as" if you are subjected to an action prohibited by
the ADA - it could be demotion, rejection, not getting a promotion,
whatever; if you are subjected to an action prohibited by the ADA because
of a real or perceived impairment, you qualify under "regarded as." So
forget about "disability" when we're talking about "regarded as." This is a
totally new definition. No longer do you have to show that you're regarded
as substantially limited in a major life activity. You don't have to show
you're regarded as having a disability, but - and there's an important "but"
here for those people who are seeking reasonable accommodation - there
was an important compromise.
One of the compromises that went into the ADA Amendments Act was
that in exchange, I assume, for this expanded definition of "regarded as"
where it's quite easy to get coverage, if you're excluded from one job
because of a perceived impairment, the quid pro quo is that people who are
"regarded as" are not entitled to reasonable accommodation. So reasonable
accommodation is available for people with current disabilities; it's
available for people with a record of a disability; but it's not available
under prong three.
Finally, two points about enforcement. First of all, the Department of
Justice, as you know - and we have an important person from the
Department of Justice, Allison Nichol, here today - enforces Title II and
Title III. So your examinations and the public law schools come in under
Title II; the private law schools under Title III. But once you get your job
as an attorney - I'm speaking here to the law students - it is EEOC, or, if
you don't get your job as an attorney, it is EEOC that enforces Title I.
The last point I want to make is retroactivity. When great civil rights
laws are passed, plaintiffs want them to apply retroactively. This happened
under the last great civil rights law, the Civil Rights Act of 1991.1 5 Two
cases on retroactivity went all the way to the Supreme Court - Landgraf 6
and Rivers.' 7 They give us a framework for looking at retroactivity under
the ADA Amendments Act and the message they tell us isn't a very
hopeful one. It is that, first of all, there's a presumption against retroactivity
unless there is clear congressional intent to support it. And of course, with
14. Sutton v. United Airlines, Inc., 527 U.S. 471, 492-93 (1999) (holding that
petitioners, who applied to be global airline pilots, failed to sufficiently allege that their
severe myopia is regarded as an impairment that substantially limits them in a broad
class of jobs a pilot may hold), superseded by statute, ADA Amendments Act of 2008,
Pub. L. No. 110-325, 122 Stat. 3553 (2008).
15. Pub. L. No. 102-166, 105 Stat. 1071 (1991).
16. Landgraf v. USI Film Prods., 511 U.S. 244 (1994).
17. Rivers v. Roadway Exp., Inc., 511 U.S. 298 (1994).
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the ADA Amendments Act, you have Congress making it effective three
months after it is enacted, as opposed to, for example, the Lily Ledbetter
law 1 8 which is clearly retroactive. Congress is saying in the law that it's
effective the day before the bad Ledbetter court decision.' 9
Also, in Rivers the Court said just because a statute is restorative, that
doesn't automatically make it retroactive. But - and there are a lot of buts
here - employers should not take it easy on this issue because even if a
claim was filed before the effective date of the ADA Amendments Act,
before January 1st of this year, if it involved, for example, reasonable
accommodation and the person renews the request for accommodation, it is
the ADA Amendments Act standard that controls.
And also, we have one case - Jenkins v. National Board of Medical
Examiners2 ° - that involved someone who was seeking a reasonable
accommodation to take the medical boards and there's a very good Sixth
Circuit decision in which the court notes that even though the suit was
brought before January 1st, 2009, the actual exam is not taking place until
spring 2010 and therefore the ADA Amendments Act controls.
(Applause)
ANDREW IMPARATO: I'm going to stand up here.
I'm Andy Imparato. I'm with the American Association of People with
Disabilities ("AAPD") and I want to thank David Jaffe and the folks here at
American University for their leadership in convening these conferences. I
think I've been at all three, and I appreciate the opportunity to be back with
you. And I also want to acknowledge Yoshiko Dart who snuck in a little bit
late. Yoshiko traveled around the country with her husband, Justin, back in
the late 1980s to get us the Americans with Disabilities Act originally, so
I'm honored to have you here, Yoshiko, and thank you for your ongoing
leadership.
Just to fill in a little bit of my background, I'm a second-generation
disability activist. I graduated law school in 1990, so I benefited from the
work of Yoshiko and lots of others who got the ADA enacted. My legal
career has developed in the wake of the ADA. I have bipolar disorder and
manic depression. For me, it kicked in during my last semester of law
school and I'm one of a generation of professionals who have benefited
18. Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, 123 Stat. 5 (2009).
19. See Ledbetter v. Goodyear Tire & Rubber Co., Inc., 550 U.S. 618, 637 (2007)
(holding that Ledbetter did not timely file her lawsuit because Goodyear did not exhibit
discriminatory intent within the 180 day charging period as required by Title VII),
superseded by statute, Lilly Ledbetter Fair Pay Act of 2009, Pub. L. No. 111-2, 123
Stat. 5 (2009).
20.2009 WL 331638 (6th Cir. Feb. 11, 2009).
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from the law and, hopefully, in the wake of the ADA Amendments Act,
more folks like me will benefit and not have to get in big fights about
whether their disabilities are significant enough to merit civil rights
protections under the law.
My organization, the American Association of People with Disabilities,
is a national membership organization whose mission is to organize the
disability community so that we have more power politically, socially and
economically. We were founded on the fifth anniversary of the ADA and
we played a large role in the push to get the Amendments Act through the
Congress. It was originally introduced as the ADA Restoration Act and
then, as part of a compromise that we worked out with the business
community, or the employer community (we learned from them that they
like being called the employer community and not the business
community), but we changed the title to the ADA Amendments Act
because some folks in the employer community didn't see the original bill
as restorative. They saw it as an expansion and they didn't want to use that
terminology.
But I think it's important to recognize that the bill that passed the House
and the Senate had very broad support from the employer community. We
had the U.S. Chamber of Commerce, the Society for Human Resource
Management, the National Association of Manufacturers, and the Human
Resources Policy Association all supporting the bill. Before the final vote
in the House, Wal-Mart even went on record supporting the legislation. So
there was pretty broad-based support. We had a very broad coalition
working on it and I think that definitely helped explain why we were able
to get it through the Congress in a difficult and pretty partisan political
environment and why we were able to get President Bush to sign it when
he was very distracted by the economy and a lot of other things.
One neat fact is that his father, former President Bush, was there with
him when he signed the ADA Amendments Act and that was the only piece
of legislation that President Bush signed where his father was there with
him. And I think, if you talk to former President Bush, he would tell you
that the ADA was one of- and continues to be one of - his proudest
legislative accomplishments of his term in office.
I also just want to thank the organizers of the conference for having three
of AAPD's former Emerging Leader honorees on panels today. We have
Carrie Griffin Basas and Stephanie Enyart, who we just honored last week,
and Alison Hillman, who's on our board, and are going to be presenting to
you later. They all got a $10,000 cash award from AAPD that we give to
emerging leaders with disabilities.
So the main point I want to make for you, in terms of the impact on law
schools and legal education, is I think the broad definition of disability that
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Peggy Mastroianni went over should have no impact on law schools'
ability to enforce your academic standards. And it's important to recognize
that the reason we were working with Congress to restore the ADA was to
fix a problem that we were having with the way the definition was
interpreted that was playing out primarily in the context of employment
cases, Title I employment cases. And somewhat late in the process, we had
folks from higher education express concerns about what this was going to
mean for academic standards and there was a provision in the Senate
version of the legislation, which ultimately became the version that passed
both houses, reflective of this concern. There's a provision that was added
that says that the law does not inhibit the ability of institutions of higher
education to enforce academic standards, which was simply restating
current law. That was true before the ADA Amendments Act and it's true
after.
The fact that somebody may have an easier time showing that they come
within the scope of the protected class doesn't mean that they're going to
have an easier time or a harder time making the showing that they need to
make to get a particular accommodation. I think you're going to hear that
message consistently today and I think that's an important one for folks in
higher education.
I guess, having said that, I am troubled and I'm just wondering why the
higher education field raised concerns about a broader definition and the
impact that that would have on them. We did have meetings where we sat
down with lobbyists representing major higher education interests and we
sat down with them privately and with congressional staff. And when they
were asked to provide examples of how this law was somehow going to
inhibit their ability to enforce academic standards, they had a really hard
time coming up with examples.
And I'm going to say that I think part of the reason the concerns were
raised is I think there's still an issue, in the field of higher education, in
terms of colleges and universities and graduate schools really embracing
laws like the ADA and the Rehabilitation Act of 197321 and understanding
that complying with those laws can actually advance their mission as
institutions of higher education as opposed to compromising their mission.
I think that - if there's an implication for higher education that I'd like to
emphasize today, and for legal education - it is to really examine: what are
the barriers to the ADA or the ADA Amendments Act being embraced in
your own school? What are the barriers for faculty members? What are the
barriers for administrators? What are the barriers for legal employers? And
what can you do, as part of your education mission, to try to continue to
21. Pub. L. No. 93-112, 87 Stat. 355 (1973) (codified as amended at 29 U.S.C. §§
701-796 (2006 & Supp. 2008)).
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address those barriers? And I think there still are a lot of barriers and I'm
sure you're going to hear about them from, especially, the panel of law
students with disabilities that's going to be coming up later today.
I think - the other thing I wanted to just mention, in terms of the
implications of the ADA Amendments Act - and Peggy touched on this in
her remarks - I think it's pretty unusual for Congress to overturn four
Supreme Court decisions with very broad, bipartisan support. In the House,
the original vote that we had on the legislation was 403 to 17. When it got
back over to the Senate and we made some more changes, working with
Senator Hatch's office in particular, it passed the Senate by unanimous
consent. It went back to the House and it passed by a voice vote in the
House. The legislation explicitly overturned a Supreme Court decision,
Toyota v. Williams,22 which was a unanimous decision. That was nine
justices on the Supreme Court interpreting the ADA one way and we had,
by unanimous consent in the Senate, the Senate voting, "no, they got it
wrong, all nine got it wrong."
And I bring that up in the context of the implications for law schools and
legal education because I think it's important for us to take a step back and
look at how wrong the United States Supreme Court and the lower federal
courts were in interpreting this law. What are we not getting across in legal
education that's enabling judges and enabling attorneys who are working
with these laws to understand that, yes, the definition of "disability" is
broad; that yes, it's a remedial civil rights statute and it should be
interpreted broadly. I really think Toyota is just an amazing example of
really bad legislating from the bench. The Supreme Court - again, this is a
unanimous case - was looking at the issue of whether somebody who had
carpal tunnel syndrome, Ella Williams, was entitled to an accommodation
working at the end of an assembly line and the threshold issue in the case
23was whether she had a disability for purposes of the ADA.
The analysis from the EEOC would have said you look at whether she's
substantially limited in major life activity. The EEOC had language for
how that analysis was supposed to work and the Court invented its own
standard. They said that "substantially limits" means prevents or severely
restricts, and "major life activity" means activities that are of central
importance to most people's daily lives. So because Ella Williams could
brush her teeth and because she could clean her apartment, the Court said,
"well, she must not be substantially limited in a major life activity." That
case should have turned on whether the accommodation that she was
22. Toyota Motor Mfg., Kentucky, Inc. v. Williams, 534 U.S. 184 (2002),
superseded by statute, ADA Amendments Act of 2008, Pub. L. No. 110-325, 122 Stat.
3553 (2008).
23. Id. at 187.
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requesting at the end of the assembly line was a reasonable
accommodation. That's the point that Peggy was making. That's what these
cases should be about. Is the thing that the person is asking for a reasonable
thing under the ADA?
But we never reached that issue because the case got thrown out and that
tortured analysis that the Court used - again, it was a unanimous decision -
led to bizarre cases like the Littleton case 24 - where you had somebody
with an intellectual disability who wanted to bring a job coach with him to
an interview and was denied the job coach - having his case thrown out on
the issue of whether he had a disability for purposes of the ADA. He was
on Social Security disability benefits and the Court, the Eleventh Circuit in
that case, said they weren't sure whether "thinking" is a major life activity.
(Chuckles)
ANDREW IMPARATO: So I think, again, the ADA Amendments Act,
hopefully, is a wakeup call for the courts that they've gotten it really wrong
and this Sixth Circuit decision that Peggy referenced,25 to me, is hopefully
an example of a lot of decisions that will be coming down the pipe where
we'll see the courts embracing this new, broader definition.
But again, for legal education, what can we do to educate judges so they
understand the underpinnings of civil rights laws for people with
disabilities? We have a huge problem with how federalism is playing out in
disability cases. In the Garrett decision,26 which was a five to four
decision, the Supreme Court said that they weren't sure that there was a
history of unconstitutional discrimination against people with disabilities in
employment by state governments, notwithstanding a lot of evidence that
Congress had in front of them when they passed the ADA. They said that
even if there was such a history, they weren't convinced that the ADA was
a proportional response to that history. This is judicial activism. That's
what we're faced with from the United States Supreme Court and, again, I
think legal scholars and law schools have a responsibility to speak out and
call out about how wrong the courts are getting their interpretation of
disability civil rights laws.
And I guess the last point I want to make is when you look at this whole
issue of how do we do a better job of meeting the needs of students with
disabilities in preparing them for the legal profession, I think language
24. Littleton v. Wal-Mart Stores, Inc., 2007 WL 1379986 (11th Cir. May 11,
2007).
25. Jenkins v. Nat'l Bd. of Med. Exam'rs, 2009 WL 331638 (6th Cir. Feb. 11,
2009).
26. Bd. of Trs. of Univ. of Ala. v. Garrett, 531 U.S. 356 (2001).
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matters a lot. I wouldn't frame this issue as an issue of assisting law
students with disabilities. That's not civil rights language. From my
perspective, the job of legal educators is to fight paternalism and to
cultivate student leadership and activism and give the students an equal
opportunity to show what they can do. Legal educators should not coddle
the students, should not hold them to lower standards, but make sure that
they're being evaluated fairly along with their peers. And I just worry, in
some of the language around this conference, assisting and guiding students
... I know that it's meant in a positive way but that can lead to paternalism.
And I think most law students with disabilities will tell you they're not
interested in being assisted, they're not interested in being guided. They
just want barriers removed so that they can show what they can do. And I
think language does matter and I imagine you'll hear more on that from the
law student panel.
I also think there's a real opportunity to incorporate students, faculty,
staff, and alumni with disabilities as part of legal education. There's a real
need to build disability competence in the legal profession, just like there's
a need to build cultural competence. The level of ignorance about how to
accommodate people with disabilities is truly extraordinary, given that
we've had these civil rights laws for so long. I'll give you a recent example
that's not a legal example.
I was up on the Hill last week, trying to place one of our upcoming
summer students who is deaf. She's a deaf activist at Gallaudet University;
very politically savvy - she was at the Democratic Convention in Denver,
blogging. The person who ran the internship program for the member of
Congress whose district she lived in and was interning for had no idea how
they would accommodate her. The Congresswoman literally asked me,
"what could a deaf person do in a Congressional office?" And I know that
that may sound extreme but I think it's the bottom line. And the
Congresswoman was also a young person. This wasn't somebody who had
been educated in an environment where there were no students with
disabilities. There's still just a lot of ignorance about whether blind people
can use a computer. I mean really basic things. There's still a lot of
ignorance in our society and I'm hoping the legal educators can take it as
part of your responsibility, at least for the folks that come through your
schools, to be aware of assistive technology, to be aware of how to
accommodate people with disabilities, and to be aware of leaders in the
legal profession who have disabilities and have had successful careers.
And I just wanted to close by applauding what the National Association
of Law Students with Disabilities is doing. They are working on a national
basis to organize students with disabilities to be a force for change in the
legal profession. To me, that is a very positive thing. We need the same
thing to happen among lawyers with disabilities and I know that's
THE ADA AMENDMENTS
something that Stephanie Enyart and others are working on. But ultimately,
to me, the way you're going to change the culture in law schools and in
higher education is for people with disabilities who are stakeholders to
come together and identify the major barriers and develop strategies, with
administrators, to knock down those barriers. So again, I applaud the
organizers of this conference for having a panel with the leadership from
that organization and I appreciate the opportunity to be here.
Thank you.
(Applause)
MIKE SHUTTIC: Good opportunity, I guess, for me to piggyback on a
lot of what's already been said. The Association on Higher Education and
Disability ("AHEAD") is a professional organization of disability service
providers in higher education. And along with what Andrew had said, there
had been a lot of concern - reticence, I guess - from employers and higher
educators about what the ADA Amendments Act meant in terms of how
many students would then be showing up on campus or what would need to
be done with respect to accommodations. And AHEAD made a conscious
effort to provide feedback and input to the effect that the Act wouldn't
create a change, that there is no difference from the old to the new with
respect to being otherwise qualified, with respect to looking at the
functional impact of the disability in determining what reasonable
accommodations would be. And I think that's an important piece to
remember. Just like what Peggy had said about being "regarded as" ... it
protects you from discrimination under the law but it doesn't entitle you or
even raise the issue of the need for accommodations because there is no
functional impact. If you don't have a disability, then what's the functional
impact?
And that's really the crux of the ADA Amendments Act with respect to
higher education. If people have been doing good, effective, best practices
in evaluating documentation,27 working with students, and determining
accommodations - that process should go unchanged. There's still an
expectation that appropriate documentation is collected to determine that,
in fact, there is a disability but, more importantly, to determine what the
27. Nothing in either version of the ADA explicitly requires documentation or
identifies what information is necessary to show disability. Rather, it allows for an
entity to ask for documentation as a means to establish that a person is an individual
with a disability as defined by the law, and what the functional issue(s) is (are) in order
to provide appropriate and effective accommodations. See Best Practices Resources,
http://www.ahead.org/resources/best-practices-resources (last visited Sept. 8, 2009)(containing a useful framework for reference and for professional training regarding the
essential elements of good documentation, its use and purpose, and the foundational
principles of documenting a disability).
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current functional impact is, with a broader understanding of what those
functional issues are. That may help to clarify the issue, but it is no
different with respect to what the evaluation should have been and will
continue to be with respect to students on campus looking at
accommodations.
Learning, thinking, focusing - those are all things that are part of
academia whether they were explicitly included in the law or not. They are
a part of what the evaluation process includes, along with getting
documentation and looking at whether the person is otherwise qualified. If
you don't have the grades or the academic standing or meet the criteria to
get in, then you're not otherwise qualified, and those ideas are maintained
in the ADA Amendments Act. So with respect to academic rigor or
standards and requirements, that's maintained. For employment, for
education, for whatever that particular piece may be that the person is
involved with, the fact is that reasonable accommodations are still based on
looking at the functional impact of the disability, the documentation, and
then identifying what accommodations would be appropriate within that
setting.
I want to be sure - I tend to be fairly sparse with my comments anyway
- but I want to be sure that we leave time at the end to address questions
because that really gets at what people are concerned about or unclear on.
The thing that is important for me, with respect to AHEAD and higher
education and disabilities, is to be sure that folks know that, as an
organization, AHEAD continues to try to educate its membership with
respect to best practices, documentation, accommodations, and being able
to work with their administration to address some of the concerns that may
exist about all these students with disabilities that may now come forward.
The ADA Amendments Act explicitly notes that temporary or minor
disabilities that are considered transitory are excluded from coverage. I
think a lot of the conversation leading up to the passing of the ADAAA
revolved around how all of a sudden, all these people with hangnails and
everything else are going to show up and claim disability. That's absurd
because they're not even included within the scope of the definition of
disability.
So certainly there may be more students who feel empowered to identify
as a student with a disability, but that simply protects a person from
discrimination. There's still that next piece of what's the impact of the
disability and is there anything that may be appropriate in terms of
accommodation. We're focusing, really, on the ADA Amendments Act.
The Higher Education Opportunity Act, 28 the piece with respect to
higher education, that I think is less relevant or applicable to law school, is
28. Pub. L. No. 110-315, 122 Stat. 3078 (2008).
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the piece about intellectual disabilities and greater inclusion of students
with intellectual disabilities in higher education. The point at which that
touches law schools, I don't know that that would necessarily be relevant
but it's something that, especially open enrollment institutions and even
restricted institutions that have courses that anybody can enroll in -
whether it's through community enrollment or outreach - that would be
relevant for students with intellectual disabilities as well.
So I will stop at that point and pass it along and then we'll allow some
time at the end. Thank you.
(Applause)
ERICA MOESER: Good morning, everybody.
I'm Erica Moeser from Madison, Wisconsin, with the National
Conference of Bar Examiners. And I'd like to start by saying that I think
one of the things that occurs in conversations of this type is stereotyping.
And for some of you who come into the room with disabilities, obvious or
not, stereotyping has been an issue in your lives. And I would ask, to start
with, that you not stereotype me.
(Chuckles)
ERICA MOESER: I would like you not to look at me as the President
of the National Conference of Bar Examiners, but as the sister of a man
who is deaf with cerebral palsy, who grew up with me in 1950s New
Orleans, Louisiana, below the poverty line. And if you're willing to look at
me from that angle, you may be prepared to accept the fact that the
stereotype you have - that people who do what I do lack understanding and
sensitivity to disabilities - is flat wrong.
So having established that, let me move on and chat with you about the
insights that I can bring. And while I'm touted as being involved on the
higher education panel, I really am coming at this more from the licensing
side than from the higher education side. But I think both of them share a
comer of the world that Andy referred to and that has been, perhaps, late to
the party or not completely at the party in amending the ADA, which
focused, in my opinion, more on the employment side than on the higher
education and the licensing side. And to the extent that that's going to
create some issues, I guess time will tell.
Alex, I know you started your remarks by talking about the importance
of the Amendments and I can tell, listening to these really superb speakers
today - and now I can drop my veil and tell you I'm here because I knew I
would learn more than I would teach anybody else - I understand the
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urgency and the seriousness of the need for amendments to the ADA. But
at least in the world I live in, the real watershed was the ADA itself. And in
looking at the Amendments, while they may move things around a little bit,
they really don't, shall we say, fundamentally alter what we're doing in
terms of testing. The question may shift from whether someone has a
disability to the appropriate accommodation to a greater extent, but I don't
know that - at least at this point, from my own observations, as the
Amendments have taken effect - that we are looking at major changes to
the way business is done.
If anything, I think the changes are occurring because people don't
understand what has occurred, and I think that the proposed regulations did
give some cause for pause, particularly as to testing agencies, and I think
the suspension of the work on the regulations and the reworking of them,
that would be the stuff of some future conference. I think there's something
significant in that aspect, and I'm hoping that higher education and testing
agencies will not be late to that party.
At this point, in the bar exam setting, we've had two episodes, if you
will, under the newly-amended law. One was the February bar exam that is
given state-by-state and, at this point, I haven't heard much anecdotally
about any change in the increase or decrease of any issues that have arisen.
We just administered the Multistate Professional Responsibility
Examination ("MPRE"), which a testing organization does under contract
to us, and I had asked about any observed changes or trends. And the one
trend that was mentioned, but in passing, was that it looked as though
ADHD claims or requests were up to some extent. But in terms of other
issues, there wasn't any boost or drop that was observed.
What I am hearing, in the meetings that I go to, is a real difference
between perceptions and reality. If you look at the reality of the ADA
Amendments, I think that people of good will in these jurisdictions are
interested in providing fairness to testers and I don't anticipate that there's
going to be some monumental change in the way business is done. I think
we have to be realistic about this. There are political forces at work - I'm
very conscious of it every time I get within about fifty miles of
Washington, DC - and I think those are going to continue and I think we
have to view them as healthy and make of them what we will and work
within them. But understand that there are nine-person, unanimous
decisions that go one way that you may think are wrong and somebody else
may think are brilliant. That's the society we live in and I think that we
should celebrate the fact that we live in a country where we can differ on
things like that.
As far as the problems that I see under the ADA - and, frankly I suspect
they aren't going to change very much with the Amendments - one is that
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when I get out in the field there are clearly some shills who are working
who simply take documentation, put a name on it, and change it - they
might even put down "occupant." Every piece of documentation is not
something that should be on an illuminated manuscript, but there are, in
fact, reports of institutions that have institutionalized the approach to
accommodation. This, frankly, contributes to cynicism not only about the
institution, in that particular case, but also about the manipulation of a law
- which I've always viewed as intended to give people like my brother a
fair shake - as being a distortion. And I think the acknowledgement that
not every request for every accommodation comes from the purest of hearts
is something we need to be willing to accept in order to really move
forward in a conversation.
There's also documentation that suggests that accommodations are not
fairly distributed across this country and that zip codes and income levels
often dictate the access that individuals with disabilities have to the
diagnoses that they need. And I think there's work to be done, not to limit
the diagnoses we're getting, but to accept the fact that fairness demands
that we offer the same sensitivity to people who don't have access to the
kind of diagnoses that somebody in Beverly Hills may have.
I think one of the challenges for us in testing, and also in licensing - and
cutting across a number of professions - will be how we grapple with the
articulation of reading and concentrating in a licensing context, particularly
for the professions. The "otherwise qualified" aspect will presumably be of
some value there.
It strikes me that one of the changes we might make - and I think it
would be good to do this on a cooperative level - is to do a better job than
we've done with refining what documentation is all about. I find in the
context of, for example, the MPRE - which, for those of you who are not
recent to the bar, is a two-hour-and-ten-minute examination consisting of
sixty questions - that often, the documentation that comes through is
written with such a broad stroke that it would fit a test of a day in length. It
may treat issues like fatigue that probably aren't appropriate in a two-hour
testing setting, or it may not be focused on the fact that it's a standardized,
multiple-choice test at all. And I think reaching a point where we refine
what the documenters recommend and also reaching the issue of whether
someone who is qualified to diagnose a disability is also qualified to make
a judgment about the appropriate measurement - whether it's additional
time, or time testing in isolation. We should reach the issue of just how we
match up the expertise of people who may be superb at diagnosing a
learning disability but may not really have any more expertise in figuring
out timing on a particular test than a cop on the beat.
I'll close with just one interesting paradox that occurred to me as I was
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listening to Peggy talk this morning about the McClure case, and that was
that we were dealing with compensating behaviors and the fact that
someone who presents with a disability ends up with the compensating
behaviors that, in fact, I presume, Peggy, you would think would qualify
them for a position, if I understood you correctly. And the paradox, to me,
is in a testing setting we end up with documentation, particularly on the
learning disability side, from therapists who have worked with people for
years who are unwilling to say that the candidate has achieved a single
compensating behavior that would allow them to participate in the test
without additional time. I've often thought that, and I've never put words to
it before, but it just seems to me that the two concepts don't square - and if
I've explained this even partially understandably - it might be something
worth talking about.
And then I will close with a question to the Capitol Hillers and that is: is
Congress still exempt from the ADA?
AUDIENCE MEMBER: No.
ERICA MOESER: They're covered? OK.
AUDIENCE MEMBER: There's a bill, thanks to Senator Grassley,
called the Congressional Accountability Act 29 which applied all those laws
to Congress.
ERICA MOESER: Oh, I'll drink to that. Thank you.
(Applause)
ALEX LONG: Thanks to all of our panelists. We've got enough time
for questions. I'm going to exercise my moderator's privilege and ask the
first one. Hopefully we'll tie together some of the themes that have been
raised so far and I have a feeling will be discussed throughout the day. One
of these themes is the reasonable accommodation or reasonable
modification concept.
Congress didn't do much with the ADA Amendments Act when it comes
to the reasonable accommodation requirement. Under the old ADA, the
wrong ADA, the misinterpreted ADA - I think, as Peggy called it - if an
employer or a law school didn't want to make an accommodation, if it
didn't want to modify the way it does its business, it could largely avoid
doing that by knocking the plaintiffs claim out on the grounds that he or
29. Pub. L. No. 104-1, 109 Stat. 3 (1995).
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she didn't have a disability. And if a court were concerned, or had to be
concerned about forcing an employer or law school to make some sort of
accommodation that it didn't want to make, it could knock the plaintiffs
claim out pretty easily by saying that the person didn't have a disability.
That's not going to be as easy as it was before. More people, I think, are
going to qualify as having disabilities, as most everybody here has said.
But Congress didn't do much of anything to go back and clarify what the
reasonable accommodation concept really means in practice.
And so I guess my question to the panelists is how are employers and
law schools going to react to this now that they may actually have to go
back and investigate whether they want to modify some sort of
longstanding policy, and how are courts going to react to the increase in
reasonable accommodation requests that we're likely to see?
PEGGY MASTROIANNI: I'd like to just start off with maybe part of
an answer.
The ADA Amendments Act did not change anything on reasonable
accommodation because I don't think it had to be changed. The reasonable
accommodation, the framework, is very strong under the ADA. It is
difficult for employers to prove undue hardship. I'm not an expert on undue
burden but, generally, it's very difficult to prove, just like it's difficult to
prove that someone poses a direct threat. I've always thought of these parts
of the ADA as being powerful parts of the law and I think that's why the
defense bar worked up that whole issue of disability, so you'd never have
to get to them. It's difficult to prove that a reasonable accommodation
poses an undue hardship. I think there're only a handful of decisions that
even say that. We know that cost is practically never going to cut it, except
perhaps for a very small employer, so it's always got to be undue - a
significant difficulty - and that's not easy to show.
Compare something like religious accommodations under Title VII. It's
very easy for an employer to show undue hardship as a defense to the duty
to provide accommodation, and it's much harder under the ADA. So I think
that's what we're left with and now we're going to start seeing decisions, I
think, parsing out difficulty and cost to a much greater extent.
ANDREW IMPARATO: Yes, I would just add I think it's worth
distinguishing between what goes on on a campus or in a workplace and
what goes on in the courts. I don't think the average person with epilepsy,
or diabetes, or depression, or cancer, who was requesting an
accommodation was not having that accommodation request taken
seriously by their employer or by campus administration on the assumption
that their condition was not a disability. I think that came up much more in
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the context of litigation and it came up for exactly the reason that you
described. The accommodation analysis is a lot messier for the courts and if
they can deal with a case on summary judgment and not go to trial on the
issue of whether the person had a disability; it's a clean way to dispose of a
case. I think it was attractive to federal judges to throw out cases on the
issue of whether a person had a disability. I don't think that in the
workplace, the average HR person would have assumed somebody with
epilepsy wasn't covered. They would typically assume they were covered,
and then look at the particular accommodation and whether it was
reasonable.
So again, I don't anticipate it's going to have a huge impact on what
happens in the workplace. It will have an impact on how these cases get
litigated, keeping in mind that the vast majority of these issues are dealt
with without being litigated.
MIKE SHUTTIC: I would also echo with respect to higher education,
that I think the issue concerning administrators is, "what are we going to
have to do? Now all these students may be here and we didn't have to
address the reasonable accommodation issue because we were able to
dispose of the fact that the person had a disability to begin with." And my
sense would be - and again, as we try to work with professionals across the
country and across the world - talking about what sort of things are
appropriate - it's important to look at the undue financial burden and the
undue administrative burden. We are looking at fundamental alteration of
services or programs, looking at what is an essential element of a particular
program, but also keeping in mind that - and maybe this will change
because, presumably, there's no case law now that you throw out all the
bad ADA cases - but keeping in mind that that the courts have deferred to
the institutions to say, "you have the right to choose the accommodation as
long as it is equally effective." So the wrangling may be in terms of what
the student wants, or what the employee wants, versus what the institution
or the employer is willing to do; but it is still incumbent upon the
institution or the employer to show that the alternative is equally effective.
ERICA MOESER: I think that the arsenal of accommodations is
probably not going to change. The question is, will there be more
participants in particular types of accommodations? I think a question to be
answered is, to what extent are the mitigating factors that - or ameliorating
factors that are now pushed out of the definition "disability" - going to find
their way into making determinations about appropriate accommodations? I
think that the communities have something to gain by providing
information about how accommodations can be delivered in ways that are
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effective. You may be the small employer who encounters the first
potential employee with a disability, and having resources to understand
how to manage that effectively and usefully would really be valuable.
ALEX LONG: Well, let's open it up to the audience. Do you have
something lined up?
AUDIENCE MEMBER: Yes. Great panel. I came here also to learn, so
I appreciate this.
Andy, I guess I would like to respond a little bit about why higher
education was so worried about these amendments because I'm somebody
who's been working in this area for thirty years. I've been an administrator,
I've been a professor, I've been working with lots of different groups about
this, and I was actually distressed about the earlier version of the bill. And
it distressed a lot of higher education because I still think we're going to
face some challenges dealing with students who have panic disorders and
anxiety disorder - not bipolar disorder or migraine headaches - but, from a
perspective of higher education - even before the September economic
meltdown - even the very best offices for disability services around the
country were just overwhelmed with providing accommodations. We can't
find enough different rooms to have the testing that we need to have now.
So I think there was a legitimate concern about the floodgates being
opened too wide. And I'm happy with where it came out, but I think the
earlier version was too broad and I think it wasn't strategic and that it was
going to overwhelm. We were concerned that we were not going to have
the resources to provide for a lot of students who really had heavy-duty
needs.
So that's my perspective, the perspective of somebody who is an
advocate, but who does understand the administrator's perspective.
I also do think we are going to have some issues of reasonable
accommodations and the definition. I think we're going to have a lot more
litigation about "otherwise qualified" and the "direct threat" issue. So I
think there's interesting things to be studied.
ANDREW IMPARATO: I guess I just want to say I appreciate what
you're saying about the practical impact of getting a lot of requests for
particular accommodations that may be difficult. I guess my response to
that, looking at it over the long term, is what can the institutions do, as they
look at what higher education means in the twenty-first century, to have a
universally-designed approach to education? Because I think there are a lot
of people who, if they're not expected to do it like it's always been done,
might be able to be more successful while they're in school and after they
2009]
36 JOURNAL OF GENDER, SOCIAL POLICY & THE LAW [Vol. 18:1
graduate, than if they're expected to do it like it was done fifty years ago.
So I would just suggest that's the kind of thing that you can think about
as you do long term planning and look at your physical plant and your
infrastructure and technology and where is your field going, to distance
learning. It seems to me there are solutions to those kinds of practical
problems if there's a commitment to try to meet the needs of all students
and give them the opportunity to show what they can do in a way that
works for them. And I get that it's a balance, but I just wanted to give that
perspective; that there's a universal design opportunity and that sometimes
students with disabilities can force the issue, and then you realize that you
can put practices in place that work better for all students.
AUDIENCE MEMBER: Thank you. My question is for Ms. Moeser.
Am I saying that right?
I just wanted to get a little bit more information about the mitigating
measures. I know my question is specific and probably it's a tricky area,
but I've had the opportunity to read several denial letters for MPRE
accommodations, and oftentimes what's cited are the mitigating measures
mentioned in some of the Supreme Court cases. So I guess my question is,
is there a conversation, around your organization, of really discussing your
eligibility criteria and what kind of things can students demonstrate,
oftentimes, around medication or those compensation strategies? And in
my situation, fortunately, I've been able to work with students to help get
better documentation to clarify, but I've often, then again, still seen, "well,
it's still the mitigating measure issue." My students tend to bump up
against that often.
ERICA MOESER: Are you saying that post-amendment? Is that a
recent observation or is that from times past?
AUDIENCE MEMBER: Times past and - I haven't seen anything just
yet but my question is - I haven't seen any change. So I was just
wondering if there's been discussion around that topic?
ERICA MOESER: There's a lot of discussion. Let me clarify what our
organization does. We actually contract out the ADA decisions to ACT,
who does the ACT assessment, and we are working with them and
expecting them to be fluent and conversant in the amendments and to,
essentially, follow the law. It benefits no one if we don't - neither the
candidate nor our organization or our contractor.
The other role that our organization plays - because I think most of you
know the bar examination is given state by state - is to provide a
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clearinghouse for information to the jurisdictions who really lack the
resources as these little, cash-strapped agencies, to get out and attend
conferences of this quality. And so one of my jobs is to communicate and
to try to raise the general level of understanding and knowledge because, at
least looking at it from my standpoint, these are jurisdictions that want to
comply, and want us to help them figure out how they can do it by
spreading the word.
AUDIENCE MEMBER: OK.
ALEX LONG: Yes, ma'am.
AUDIENCE MEMBER: Hi, good morning. Thank you.
I was wondering - Mike Shuttic, I guess, you were talking about the fact
that documentation for disabilities needs to also include an assessment of
the functional impact of the disability, and I'm wondering, if it doesn't
have that, who's the best person to do that evaluation? And do you ask the
student if it is part of the documentation of the disability? Or if it doesn't
come like that, how would you recommend going about getting the
documentation?
MIKE SHUTTIC: Well, really, the best practice expectation would be
that the information is gathered. Now, ideally, the information's in the
evaluation written by the person making the disability determination, in the
form of a comprehensive evaluation of the disability itself and its impact. If
that's missing, then the ability for the service provider to get in touch with
that person and query a bit more is important. The student may or may not
be able to articulate what some of those particulars are, but that would be a
piece of the information gathering. Also, professional judgment, depending
on the person that's sitting in the disabilities service chair, is crucial - his
or her ability to look through information and determine what is it that the
student is presenting and how does that impact what the student is expected
to do. And sometimes that's obvious. Sometimes that can be gathered
through a little bit more prompting or inquiring. For example, if you have
migraines, let me find out more about what that means in terms of how
often they occur and how severely they impact your ability to focus. Does
it subside or does it require some downtime before and then you're back up
and running? Are we talking about accommodations like low lighting,
extended time, rescheduling the exam?
So it isn't an expectation. I think somebody had mentioned about the
documentation, that some of those things are "occupant" and then there's
just a list of things. But the evaluator isn't in a position to say, "here's the
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impact that will be in effect for this student in all of these different
situations," because they don't know about the academic criteria, or what
the requirements are for that particular course. Nor is it fair to ask them to
know that. But I think it's fair to say we're looking for information that
says, in a more general way, what is the ability to focus? What are some
exacerbating issues? What's the impact of medication to ameliorate? And
so then, based on that information and professional judgment and meeting
with the student, all those things become a part of evaluating the functional
impact.
AUDIENCE MEMBER: Thank you.
ALEX LONG: Think we might have time for one more and I'm willing
to bet that if you had a question that doesn't get answered the good folks on
the panel might be willing to stick around for a minute.
AUDIENCE MEMBER: Thanks. My question is directed at Ms.
Moeser but I'd welcome responses from the other panelists if you have
comments on this.
If I understood you correctly, you seem to have raised doubt about the
propriety of the person who makes a determination of disability being the
same person who makes a recommendation concerning the
accommodation. I'm wondering who you think would be the more
appropriate person to make the recommendation on the accommodation, if
it's not the person who makes the determination on the disability?
ERICA MOESER: I'm not saying, necessarily, that it needs to be
someone else. What I was trying to say is that there are times when it is not
clear that the person who is writing the documentation is at all grounded in
some of the measurement considerations that would play into saying what
someone needs in order to, essentially, level the playing field on a test. And
it may be that the measurement community needs to weigh in as a
participant in the process because, after all, what we want to do is not
fundamentally alter the exam so we can have scores that are comparable.
And frankly, we want to have it not simply comparable for the standard
testing and the accommodated testing, but we want to have those
accommodated test-takers not disadvantaged by the fact that, given the
recommendation of one professional or another, we are, in fact, conferring
unfair advantages within the group getting the special accommodations.
I really am not able to give you a solution, but to point out that I think
one of the problems is that there are recommendations and documentation
written on slips of paper where it's very difficult to believe that the person
THE ADA AMENDMENTS
who did that - who may have been pitch-perfect on the diagnosis - has any
professional basis to be pitch-perfect on what's the appropriate
accommodation.
PEGGY MASTROIANNI: I think this is a general issue in the
employment setting, too, and the question you always have to ask yourself
is, "on what issues is the doctor or the medical professional the best
person?" On the basic issue under the ADA, of impairment, for example,
it's the medical professional. But even on whether someone is substantially
limited in a major life activity, then your circle of relevant evidence grows,
certainly, and then when you get to these issues of reasonable
accommodation or direct threat on the job, the medical professional's
opinion is only as good as that person's knowledge of the workplace. And
we see, in a litigation setting, these opinions might get thrown out because
the medical professional has never been in the workplace. So I think it's a
broader question you always have to ask yourself.
AUDIENCE MEMBER: I guess I would just add too that a lot of the
concern becomes that if we do this now, we're going to have to do it
forever and ever and ever. And there is no precedent setting in that respect
because the law requires that you look at things on a case-by-case basis.
Each situation has independent variables and it's important to at least have
that in mind when we have the conversations about what is reasonable,
because a lot of times it's a concern about if I do this now, then it becomes
true for everybody that follows.
ALEX LONG: Please join me in thanking our first panel this morning.
(Applause)
END TRANSCRIPT
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